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Claim Rejections • 35 USC § 112 

The following is a quotation of the second paragraph of 35 U.S.C. 112: 

The specification shall conclude with one or more claims particularly pointing out and distinctly 
claiming the subject matter which the applicant regards as his invention. 

Claims 5-7 are rejected under 35 U.S.C. 112, second paragraph, as being 
indefinite for failing to particularly point out and distinctly claim the subject matter which 
applicant regards as the invention. 

In claim 5, lines 6, and 8, the term "the shaft" lacks prior antecedent basis. 

Claim Rejections - 35 USC § 102 

The following is a quotation of the appropriate paragraphs of 35 U.S.C. 102 that 
form the basis for the rejections under this section made in this Office action: 

A person shall be entitled to a patent unless - 

(b) the invention was patented or described in a printed publication in this or a foreign country or in public 
use or on sale in this country, more than one year prior to the date of application for patent in the United 
States. 

Claims 1,3,8, 12,15-17 are rejected under 35 U.S.C. 102(b) as being anticipated 
by Moskovich (5,431 ,658). 

With respect to claims 1 ,12 Moskovich discloses an instrument for inserting an 
implant between vertebral bodies, comprising a holder (1 ,2) adapted to hold the implant 
during insertion of the implant between the vertebral bodies, a retractor (21 ,22) adapted 
to retract the holder away from the implant after insertion, and a guard (26) adapted 
tprevent the implant from being removed from between the vertebral bodies during 
retraction, as best seen in FIG. 6; wherein the retractor comprises a threadable coupling 
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(23) adapted to couple the holder to the guard and by which relative movement between 
the holder and the guard is effectable during the retraction, as best seen in FIG.6, 
wherein the retractor comprises a threaded coupling that includes a (threaded) bore 
and a screw (25) tnat is threadable within the bore, such that rotation of the screw within 
the bore effects relative movement between the holder and the retractor; as best seen 
in FIG.6; as set forth in column 3, lines 25-60. 

With respect to claims 3, 8, 15-17, Moskovich discloses all the limitations, as set 
forth in column 3, lines 25-60, and as best seen in FIGS. 1-8. 

Allowable Subject Matter 

Claims 3-7, 9-1 1 are objected to as being dependent upon a rejected base claim, 
but would be allowable if rewritten in independent form including all of the limitations of 
the base claim and any intervening claims. 

Claim 18 is allowed. 

Response to Amendment 

Applicant's arguments, see Remarks, filed 12/08/06, with respect to the 
rejection(s) of claim(s) 1-20 under 102 have been fully considered and are persuasive. 
Therefore, the rejection has been withdrawn. However, upon further consideration, a 
new ground (s) of rejection is made in view of Moskovich. Although Moskovich was used 
to reject claims 1 8,1 9, after a broader interpretation of the claims, the examiner felt that 
it is necessary to reject claims 1 ,3,8, 12, 15-17 over Moskovich again; since Moskovich 
discloses all the limitations in these claims, as set forth above. 

Conclusion 
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A shortened statutory period for reply to this action is set to expire THREE 
MONTHS from the mailing date of this action. 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Pedro Philogene whose telephone number is (571) 272- 
4716. The examiner can normally be reached on Monday to Friday 6:30 AM to 4:00 
PM. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Eduardo Robert can be reached on (571) 272 - 4719. The fax phone 
number for the organization where this application or proceeding is assigned is 571 - 
273-8300. 

Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). If you would like assistance from a 
USPTO Customer Sen/ice Representative or access to the automated information 
system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 

Pedro Philogene 
February 20, 2007 




